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ABSTRACT
The judiciary in South Africa has made great strides in creating a diverse bench.
However challenges continue as regards the appointment of women, some of which
are attributable to the nature of the legal profession. Currently, there are 86 women
judges in the Superior Courts nationally out of a total of 243. Judges are drawn from
the professions of advocates, attorneys, magistracy and academia. Women in these
areas of law are confronted with issues that have a bearing on any aspirations of
future accession to the judicial bench. The aim of this article is to analyse two
specific challenges faced by women advocates and attorneys that were identified
over the course of the last three years through legal sector meetings. These are the
unequal distribution of work and discriminatory perceptions of women’s abilities. I
argue that the two factors are directly related to the inadequate representation of
women on the bench. My argument will be informed by, amongst others, dialogues
from the legal sector meetings, observations of the judicial appointments process
and desktop research. I conclude that failing to engage with the identified obstacles
will negate any efforts to further increase the number of women judges.
Introduction
The paucity of women in the South African judiciary is not an uncommon
phenomenon as the same situation exists worldwide (Malleson, 2003). During
Apartheid, the judiciary in South Africa was almost all white and male, with
black people (collective term for Africans, Coloured and Indians or Previously
Disadvantaged Individuals) effectively excluded. Hence after democracy, great
strides were made to transform the judiciary (Moereane, 2003) and racial trans-
formation occurred steadily, with the number of judges going from 1.8% in 1994
to 64% as of January 2016. Transforming the judiciary by gender proved a much
harder task with Supreme Court of Appeal (SCA) Justice Leona Theron stating
in her Constitutional Court interview that gender transformation took a back
seat to racial transformation post-democracy.1 Admittedly, there have been
improvements in the number of women judges; the percentage has gone from
1.2% in 1994 to 35% at present.2 South Africa has been aided by what is referred
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to by Wesson and Du Plesis (2008) as an affirmative clause for judicial appoint-
ments. This is found in section 174(2) of the South African Constitution of 1996
(herein referred to as the Constitution) which states that:
The need for the judiciary to reflect broadly the racial and gender composition of South
Africa must be considered when judicial officers are appointed.
To implement this clause, the Department of Justice and Constitutional Develop-
ment (DOJ) in its plan of action called Justice Vision 2000 in 1996, suggested train-
ing programmes for aspirant judges and called for a greater representation on the
bench of black people and women (Department of Justice and Constitutional
Development, 1997). Various initiatives were undertaken including the Aspirants
judges programme, exclusive to women, that provided theoretical training for legal
practitioners and an additional phase of practical training under the mentorship of
judges in the High Court.3 Replaced with the Advanced Aspirant judges pro-
gramme,4 and coupled with other initiatives,5 this should have resulted in a
larger pool of women from which judicial appointments could be made. Yet, up
until 2014, the Judicial Service Commission (JSC), the appointing body for
judges, had lamented how there were not enough women coming forward for
interviews.6 As I conducted more research on women on the bench, it dawned
on me that despite the increase in the number of women being appointed in
the last few years,7 there was still a dearth of formidable candidates.
Further, in October 2012, the Democratic Governance and Rights Unit
(DGRU) based at the University of Cape Town8 had partnered with Sonke
Gender Justice (Sonke)9 and laid a complaint with the Commission for
Gender Equality (CGE) asking them to investigate the slow pace of gender trans-
formation.10 In it, the complainants alleged that women faced barriers in the
legal profession and faced discrimination in regards to acting appointment
opportunities and treatment at the JSC interviews.11 When it became apparent
that the investigation would not be conducted in a timely manner, it became
necessary to ponder on some important questions for my research. Where did
this problem begin? What was happening to women in the legal profession
and how would this affect any initiatives to meet the affirmative action clause
in section 174(2) of the Constitution? DGRU and Sonke then agreed to
conduct legal sector meetings (hereinafter referred to as meetings) around the
country.
These meetings were held between February 2013 andMay 2015 in five differ-
ent provincial hubs – namely Cape Town, Johannesburg, Port Elizabeth, Durban
and Bloemfontein.12 The attendees included judges, magistrates, advocates,
attorneys and academics in each province. The Commission for Gender Equality
(CGE) and members of civil society were also in attendance. The purpose of
these meetings was to create discussion amongst legal professionals, gain
insight into some of the barriers that hinder gender transformation in the judi-
ciary, and understand the reasons and impact of these barriers. The meetings
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comprised of discussions amongst 140 participants over the course of the two
and a half years and presentations by at least 23 speakers. Five major obstacles
were identified and, herein, I focus on the experiences of advocates and attorneys
with specific reference to two of these obstacles. I posit that, the discriminatory
perceptions of women’s abilities and the unequal distribution of work are the
most significant of the obstacles identified. The other three were lack of clarity
regarding judicial acting appointments, lack of mentoring opportunities and
lack of support from professional lawyers’ organisations.
The minutes from the meetings will be used as the primary source of data. I will
supplement these data with: my observations of the JSC judicial interview process,
desk top research, statistics, and conversations I have had with judges and
members of the legal profession. The final CGE investigative report has not
been issued, hence I will make no reference to the draft report herein. There are
numerous definitions of judicial transformation in South Africa. I have chosen
transformation as defined by Wesson and du Plesis (2008). They describe trans-
formation as requiring changes in the way judges are appointed, a change in the
demographic of judges and a change in underlying attitudes of the judiciary to
see them embracing the principles of a fundamentally new legal order (p. 192). I
accept that there are deeper social, economic and political influences that affect
the legal environments than will be examined in this discussion. Hence, this
does not purport to be a full analysis of all the factors but merely an analysis of
two critical aspects of women’s experiences borne from the meetings.
I further recognise that women’s experiences are not homogenous, thus my
analysis does not proffer to be all-encompassing. In my argument, I do
however emphasise black women or Previously Disadvantaged Individuals
(PDIs) as a specific cohort, because of the greater effect that Apartheid had on
them. This was different to white women and thus in some regards, their life
experiences and treatment in the profession will differ. I will commence this dis-
cussion with an overview of the advocates’ and attorneys’ professions. An analy-
sis of two of the identified challenges will follow, with an examination of how
they manifest in each pool before some concluding reflections.
The inception
Advocates – the Holy Grail
South Africa’s legal profession is divided into two branches – advocates similar
to barristers (the Bar) and attorneys akin to solicitors (Side Bar). Dawuni and
Kang have noted that countries with a split legal profession like South Africa
are less likely to produce more women in the judiciary than a fused system
(2015). This, they submit, is because high court judges are often drawn from
the ranks of barristers and in South Africa men are likelier to be advocates (bar-
risters) than are women (2015, p. 57). In truth, advocates have long been the
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preferred pool for appointment. Former Judge President of the Gauteng High
Court Bernard Ngoepe openly stated that “the best source of appointments is
the advocate’s profession because magistrates, academics and attorneys have
limited experience and competence” (Ngoepe, 2000). There is evidence of this
in the judicial appointment period of October 2010–April 2015. A total of 265
candidates were interviewed for 136 vacancies and 95 of these (35% of the
totals) were advocates). Of the successful candidates appointed to the bench
however, 43% of the 101 candidates were advocates.
To qualify as an advocate, one undertakes a one year unpaid period of pupil-
lage attached to a pupil mentor, passes the national bar examination and attends
the practical course in advocacy.13 Advocates’ work comes from referrals by
attorneys and to appreciate the role advocates play in the legal system one has
to understand the South African court structure. The Constitutional Court
was originally the highest court in the land only on constitutional matters, but
now hears cases brought to it both as a court of first instance and directly on
appeal if the matter is considered important enough and in the interests of
justice.14 The SCA is the appellate court hearing matters from the High Court
or courts of similar status such as the Labour Court of Appeal and the Land
Claims Court.15 While attorneys can appear in the lower courts, one needs to
have the right of appearance to argue a matter in the High Court and SCA
which attorneys seldom appear in. Thus the SCA and the Constitutional
Court, where weightier and more expensive legal matters are heard, are primar-
ily the domain of advocates.
The profitability of litigation in the highest courts would ordinarily lead one
to assume that 21 years after democracy, there are a fair number of advocates
who regularly appear in these courts. However, this assumption is incorrect
because litigation in these courts has been dominated by an elite crop of advo-
cates. Using the Constitutional Court as an illustration, consider the following.
In 2013 almost three-quarters (72%) of advocates appearing before the Consti-
tutional Court were white. In addition, in that year, 77% were male (O’Donovan,
2014). Between the periods of 1995 and 2013, 63.3% of the appearances as lead
counsel in the court have been made by white males and 18.2% by black males.
Women in total accounted for 19% of the appearances with 9.7% of them being
black (O’Donovan, 2014). The Constitutional Court example is important
because appearing in the Constitutional Court is not only a pinnacle in an advo-
cate’s career but is also a status mark. The power and privilege that comes with
this type of litigation also buttresses the dynamics in the profession. Expensive
litigation earns advocates bigger fees, but this has also created somewhat of a
cartel, where specific advocates have the bulk of the fee earning matters.
The monopolisation of the ‘big’ cases is such a large concern that even the
Chief Justice Mogoeng has complained that he only sees the same faces appear-
ing in matters in the Constitutional Court.16 In agreement with Mogoeng, a
judge of the SCA also spoke of how there are so few women and black men
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that appear regularly before the SCA, that they know all the “usual suspects” by
name.17 The usual suspects are more often than not Senior Counsel (SC or Silk)
– similar to Queen’s Counsel in the UK – who make the majority of appearances
in the Constitutional Court and SCA. The Silk status has been described by
Brand JA as “recognition by the President of the esteem in which the recipients
of silk are held in their profession by reason of their integrity and of their experi-
ence and excellence in advocacy”.18 Yet, a glance at the demographics of the Silk
exposes just who is being held in such high esteem.
Of the 482 SCs nationally, only 16% are PDIs with as little as 32 females (amere
6.6%) and only 11 of these are black(GCB statistics April 2015). In November
2015, 17 advocates at the Cape Bar were granted Silk status, with only four of
them being PDIs. None of the 17 was African and only two are women.19 In
the periods 2002–2009, the number of white male SCs grew by 55 (from 274 to
329) while the number of black female Silks increased only by one over the
same period (from three to four). Wrongly or rightly, an inference can be
drawn from these data, that the excellence, experience and integrity described
by Brand JA is predominantly found in white males. The impact of this inference
will be discussed in detail in the next section of this paper but suffice to say, the
status of Silks merely reflects the dynamics in the advocates’ profession. In
2007, 64% of the advocates nationally were white men with women accounting
for only 18% and black women a mere 6%.20 Eight years later, as of April 2015,
54% of advocates are white men, 31% of advocates are black, and 25.8% of advo-
cates are women, with black women accounting for 9.7% of the total composition.
One of the most critical reasons for these skewed demographics is the impact
Apartheid had on the legal profession. The unequal distribution of resources
during Apartheid accounts in part for the under-representation of women
and black women in particular as they had limited opportunities for study
and practice in law (Andrews, 2006). In the democratic era, the effect of these
limited opportunities and resources are still experienced by the majority of
South Africans in all spheres of professional life. Unpaid pupillage, which is
the first step to becoming an advocate, creates a financial burden on black law
graduates who do not have a family inheritance or savings to rely on. Some
Bars have taken measures to alleviate this burden such as providing bursaries
or allowing pupils to take part-time casual employment over weekends or in
the evening.21 These initiatives only assist a small amount of people, hence
the financial hindrance continues to determine who undertakes pupillage –
thus resulting in fewer black and women pupils.
If a woman does complete pupillage and starts to practise as an advocate, she
finds herself faced with another financial hurdle. The Bar has an individualised
nature, which means advocates practise independently and are responsible for
their own finance, administration bills and costs of chambers.22 Attorneys who
join the Bar after years of practice often have existing networks but if an advocate
was not previously an attorney, she is forced to rely on the good will of others or
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the benevolence of senior advocates. Due to clients’ preference for advocates who
have been at the Bar for some time (Eessop, 2005), the chances of women and
worse yet black women getting consistent work is greatly reduced. Hence
women find themselves accumulating debts, being in overdraft or falling victim
to attorneys who are bad payers (Norman, 2004). The Bridge group of advocates
aims to alleviate this problem by requiring attorneys to send work that would
usually be undertaken by junior counsel to the clerk of the chambers.23 The
clerk then allocates the brief to a newcomer and an experienced advocate, to
oversee and coach the newcomer without charging a fee (Eessop, 2005).
However, this project and others like it24 require the existence of a transparent
non-discriminatory system to ensure that newcomers are not handpicked based
on whom they know at the Bar. Secondly, experienced advocates who are willing
to forfeit a fee and oversee a newcomer have to be available. Unless there is an
incentive to part with their time and possible fees, senior advocates in the
majority are unlikely to willingly volunteer to participate in such schemes.
Chris Loxton SC has frankly opined:
[W]hilst most members recognise the need to transform the Bar into something
more closely approaching a normalised society, self-interest and inertia present
very real obstacles to the achievement of those objectives. (2003)
After decades of business as usual, the reluctance on the part of senior advo-
cates to change the status quo is not surprising. Why would they extend them-
selves when it would infringe on the privilege and status that many in the
profession have acquired and benefitted from? Extending themselves would
also require self-introspection and an acknowledgment of how continued pri-
vilege on one hand deprives others of opportunities. Faced with the prospect
of parting with one’s comfort and admitting the role they have played as gate-
keepers in a profession that is unequal; it is much easier to continue as is.
Finally, an introspection of the Bar would be incomplete without mention of
the patriarchal environment buttressing the unequal profession. Former Judge
Anne Marie de Vos spoke of the unashamedly male culture at the Bar and
how there was no room for anything that’s womanly (Kemp, 2004). Thus, de
Vos attributes part of her success at the Bar25 to her willingness to be manly
as the legal profession demanded (p. 40). Though doing so bore fruit for de
Vos, requiring women to display male characteristics would only reaffirm the
archaic view that the law is no place for women. It would also encourage patri-
archal attitudes that seek to entrench an all-male, mostly white profession – the
very antithesis of diversity.
Attorneys – the runners up
Overseen by the Law Society of South Africa (LSSA), attorneys work in law
firms, government departments, non-governmental organisations (NGOs) and
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private companies. They brief advocates for complex matters and though some
attorneys do have High Court appearance privilege, it is not often that an attor-
ney appears before the SCA or the Constitutional Court to argue a matter them-
selves. Between October 2010 and April 2015, 67 attorneys were interviewed and
they accounted for 30% of the judicial appointments. The attorneys’ profession
though, had the highest ratio of women appointments to the bench in the same
period. Unlike the advocates’ profession, the Side Bar is initially attractive
because the two year period of clerkship is paid. While the salaries vary depend-
ing on the size and expertise of firms, those clerking for magic circle firms earn as
much as qualified attorneys based at smaller law firms.
After successfully completing the attorneys’ board exam, one can practise
jointly or independently. This makes the attorneys’ profession a more attractive
option for many law school graduates. PDIs who have financial obligations due
to family circumstances and university loans, can earn a much needed income
unlike pupils at the Bar. Recent statistics from the attorneys’ profession
(LSSA, 2015) show that the profession currently boasts a composition of 37%
women, up from 32% in 2010 (Law Society of South Africa, 2010–2015).26
Further, since 2006–2014, 7,539 women have qualified as attorneys compared
to 7,047 men. The presence of a high number of women however, does not
mean all is well in the attorneys’ profession (Bauer & Ellet, 2015) . Indeed
Baeur and Ellet opine that the possibility of truncated female careers and endur-
ing female ghettoisation in lower-status segments of the profession is possible
even with the feminisation of the profession. A 2013 demographic survey of
55% of the corporate law attorneys in South Africa sheds more light on this.
The survey concluded that 31% of the equity partners were women with only
5% of them being black women (Plus 94, 2013).The majority of comments in the
LSSA (2014) survey indicated that older, senior attorneys and upper level pos-
itions still tend to be male dominated.27 Further, Klaaren (2014) submits that
nearly half of the African women professionally employed in large corporate
law firms (48.1%) are candidate attorneys. Yet, as one looks higher up the cor-
porate ladder within these large law firms, there is an overall decline in the per-
centage of African women (Klaaren, 2014). In the 12 participating law firms in
Klaaren’s survey, 13.8% of the African women were employed at equity partner
or director level, with no black women lawyers at managing partner or chief
executive level. This substantiated the survey conducted by Plus 94 (2013) of
12 large corporate law firms in the country which had found that the only mana-
ging partners who are female are white.28
This uneven law setting is what Bolton and Muzio have characterised as a
pattern of vertical stratification. This occurs when a growing cohort of predomi-
nantly female subordinates are confined to “a frequently transient proletarian
role” and deployed to support the earnings and privileges of a relatively prosperous
and autonomous elite of predominately male partners (Bolton & Muzio, 2008).
Supporting the continued vertical stratification in law firms is the concept of
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cultural capital, which Watkins submits encompasses “general dispositions” and a
“cultural awareness” that can facilitate and nurture social connections and provide
information about opportunity systems (Kay & Hagan, 1998). From personal
experience, I can confirm that the cultural awareness that is prized at most law
firms is particular to white male activities and privileges.29 These include but are
not limited to having had elite private education, playing golf, membership of
the local country club and access to various holiday homes.
Black lawyers to a large extent and women lawyers (especially black women)
are less likely to possess the general dispositions of the white male due to differ-
ent historical backgrounds, financial capital and educational access resulting
from Apartheid. Black participants in the research on transformation in the
legal profession conducted by the Centre for Applied Legal Studies (CALS,
2014) expressed feeling different and alienated. One choice available to them
was to try and assimilate into the dominant culture through language, behaviour
and other social conduct (CALS, 2014, p. 36). This desire to assimilate is borne
from the recognition that cultural capital paves the way into the inner circle from
where important networks are made that are critical to one’s legal ascension.
Their lack of the cultural capital would lead to career stagnation in a firm. As
explained by a participant at the Durban legal sector meeting “… briefing
depends on who your father is, on the old boy’s network of Grey and Hilton
schools for example [and] the people who your father plays golf with matters”.30
On account of South Africa’s racial history, the majority of corporate clients
are white and, buoyed by the currency of cultural capital in law firms, prefer
giving work to other white males. Moreover, the LSSA survey found that corpor-
ate clients are often older men and they bond better with male attorneys (2014,
p. 8). Hence the absence of briefs for women means they are less likely to be
retained, to be promoted and/acquire the experience required to be regarded
as a well-rounded candidate ripe for judicial appointment. At the April 2015
JSC interviews for the Constitutional Court, Justice Nonkosi Mhlantla recounted
her experience of this problem. Mhlantla, having previously been a partner in a
small firm, was forced to approach the municipality to enquire as to why her
firm was not receiving any work, to which the municipality responded “we do
not know you” which she interpreted as “we do not trust you”. Trust was one
of the main features in the two identified obstacles for women that follow herein.
Discriminatory perceptions of women’s abilities
The perception of women’s abilities, or lack thereof, was identified in all five
meetings as an obstacle to women’s ascension. Participants at the meetings
spoke of how they are not entrusted with particular work because they are
women and/or because they are black.31 One judge at the Durban meeting,
who was previously an advocate, spoke of how a practitioner was shocked to dis-
cover that she was a black advocate with chambers of her own:
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My first brief came from the state attorneys, from a female practitioner who didn’t
realise I wasn’t white. So when she approached the receptionist at the chambers I
was nearby with some colleagues and she was shocked when I responded that I
would be with her in a moment.32
Another speaker at the Free State meeting who has since been appointed a judge
recounted the following:
I heard an SC on a radio interview responding to a question on why certain advocates
are hired over others and why women are not Senior Counsel. The SC replied that
clients want a litigator that can win. He just confirmed the attitude out there, which
is that taking on a woman or an unknown means you risk losing your case.33
These perceptions of women based on their gender have debilitating conse-
quences both for those who have judicial aspirations and those who do not.
Nicholson’s research into the legal profession in the UK concluded that the pro-
fession may not always be discriminatory but may be discriminating by hiding
various forms of indirect discrimination (2011). He suggests that this indirect
discrimination can arise by the application of formally neutral selection or pro-
motion criteria, such as attendance at an elite university or employment unin-
terrupted by parental leave, but which impact differentially and unfairly upon
certain groups (p. 202). In the South African context, these ‘neutral’ selection cri-
teria are clothed as, amongst others, experience, legal aptitude and the ability to
win cases.
Thus, those who meet the criteria become the dominant culture both at the
Bar and Side Bar. This dominant culture is aptly described by Nicolson as a
“dominant middle-class, masculinist and Eurocentric culture within the pro-
fession” (p. 210). On closer scrutiny, one observes that the definition of
success is buttressed by pre-existing racial and gender stereotypes informed by
the Apartheid legacy. When competence or the lack thereof is assessed, it’s
not merely based on merit. A pronouncement is made based on how one
speaks, dresses, looks or articulates themselves in group discussions. Cherith
Sanger, who is familiar with this judgement, recounts her experience while
working as an attorney at a magic circle law firm:
My worst experience was during an assessment after I completed a rotation in the com-
mercial litigation department. Whilst I was allocated very good scores, comments were
made that were not recorded which were very racist, i.e. I was told that my accent was a
problem – I needed to improve my speech. This came as a shock as I was always well
spoken and articulate.34
These notions of what a well-spoken articulate lawyer should be are fed by a pre-
existing definition of merit and excellence. This excellence, informed by Euro-
centric accents, mannerisms and communication skills is not on a par with
the dominant societal constructs in South Africa. Measuring black women in
particular by this standard is devastating because the dichotomy between
racial transformation on the one hand, and gender transformation on the
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other, fails to reflect the complex interaction between race and gender
(Bonthuys, 2015). Bonthuys further argues that historical and structural privi-
leges continue to favour white people making white women’s experience in
the profession better than that of black women.35
Thus, once a conclusion is drawn of a black women’s competence, receiving
work, especially if one is at the Bar, becomes an uphill struggle because there is
an additional weight of harmful stereotypes. This was noted in former Consti-
tutional Court Justice O’Regan’s survey of experiences at the Bar:
Nearly all recognise that there is a gender stereotype – according to which women are
perceived as not being tough enough, or articulate enough, to argue cases – underlying
the lack of confidence in female advocates. (2004, p. 31)
At the Free State meeting, Ms Martha Mbehle explained that the Black Lawyers
Association (BLA) offers extensive training to its members and many women
have been commercially certified.36 However, despite training and upskilling
they still do not get offered opportunities because government or the private
sector has no confidence in them (June 2015). When a woman’s ability is ques-
tioned and clients and/or seniors do not trust her, the result is less experience
and exposure to work that would equip her with the very experience that she
is perceived to lack. Judicial leaders have made it clear that they want quality
women and not just any women in an attempt of increase demographics on
the bench.37 Yet to be a quality woman lawyer, one needs to have been
exposed to an extensive breadth of law over time. Harmful perceptions of
women only negate efforts to equip women substantially, resulting in the view
that there are no capable women available.
Moreover, participants at the legal sector meetings proposed that socially
accepted gender roles influence perceptions of women in the profession. A par-
ticipant stated that “men are assumed and perceived to play a lesser role in terms
of children’s day-to-day care needs and are thus considered more suitable for
practice”.38 Another participant noted that the threat of choosing between
raising a family and being successful is so constant, that women have gone to
the extent of hiding their pregnancies because work dries up or because
women will be perceived as becoming “hormonal” or “can’t work after 2”,
thus being a liability.39 The result of these perceptions of women is two-fold.
The first, as expressed by Judge President Molemela, is that women feel under-
valued because they are often not allowed to participate in complex cases or if
they do, their work is not acknowledged.40 The second, is that women are
forced to conform to a system that cherishes the dominant male experience
which is, amongst other things, absent of family encumbrances and willing to
work extra-long hours (LSSA, 2014). The former result sees women leaving
the Bar and Side Bar in great numbers, and the latter reinforces the idea that
a predominantly male experience is the ideal for a successful lawyer.
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Unequal distribution of work
The second factor identified at the meetings was the quality and quantity of work
women are being afforded, the latter being particularly pertinent for advocates
because of the individualised nature of the profession. One of the advocates
present at the Johannesburg meeting tendered the view that:
[We] need to understand the gendered nature of how the work that women lawyers do
is valued. There seems to be traffic law, family law, criminal and then corporate law. Is
this ranking of work something that we should be challenging?41
This ranking of work is important even for attorneys who also spoke of being
constantly consigned to divorce, minor criminal law and motor vehicle insur-
ance cases while the men dealt with those pertaining to commercial law, compe-
tition law, financial law and marine law.42 Insufficient exposure to the higher
ranked work like commercial law leaves women very skilled in the ‘minor’
areas of law but lacking in the work which is considered to matter. The statement
that a woman is not a good commercial lawyer, therefore, becomes a self-fulfill-
ing prophecy (Jansen, 2006).
This unequal distribution of work impacts on promotion opportunities too as
echoed by Deputy Judge President Jeanette Traverso at the Cape Town meeting.
She made the link between quality of work and the failure of women to filter up
into positions of influence:
the answer to why they do not filter through is unknown but the few that do, have
practise confined to family law. There is occasional commercial practice but I am
not aware of any female practitioner heading a big commercial practice.43
Deputy Chief Justice Dikang Moseneke has also lamented the sad state of affairs
in regards to briefing patterns making the link to culture capital:
the dominant class dishes out patronage as it wishes and chooses. Briefing patterns of
corporate work will always be reflective of class, gender and race of the dominant
decision makers… They are informed by both the financial interest and prejudices
of the moneyed class. Often all this boils down to the use of legal services of those
with whom they share race, class and gender. (Makhanya, 2015)
An emotive debate on briefing patterns arose at the end of last year emanating
from comments that questioned black advocate’s calibre and aptitude.44 In
response, the Johannesburg Society of Advocates voted to adopt a rule that
any team of three or more advocates must contain at least one black counsel,
with failure to do so leading to a charge of professional misconduct (Rabkin,
2015). Lead counsel have been given the responsibility to take appropriate
steps to ensure that black women are identified and given special, though not
exclusive, preference (LEGALBRIEF, 2015).45
At first sight, the action is admirable, but there are a few aspects to consider.
Firstly, what steps will be taken by lead counsel to accommodate diversity at the
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Bar and not just representivity? Diversity is more than just a racial accommo-
dation but an acknowledgement of the cultural and social experiences of black
people. If no mechanisms to accommodate diversity are put in place, the
process will easily be manipulated. Black counsel will merely be used for
‘window dressing’ thus denying them any proper experience. Secondly, I
acknowledge that identifying and giving special preference to black women
would greatly alleviate the plight of those struggling to make ends meet
because they are not being briefed. Yet, I am positive that the term “take appro-
priate steps” will prove contentious. One may simply argue that they have taken
steps to identify black women and there are none, or none competent enough for
the particular brief. Black and female counsel may find themselves, so to say,
between the devil and the deep blue sea. On the one hand, this rule will
provide a number of them with an opportunity to get much needed experience
and exposure on a variety of cases.
On the other hand, this rule may result in their appearance as a junior counsel
purely for cosmetic reasons and see them being viewed as riding coattails with no
capability of their own. Lastly, the Bar alone cannot remedy the transformation
problem in the legal profession because it has various causes and will need hol-
istic remedies. The private sector and government as two of the largest litigators
need to also ensure that they have effective mechanisms in place that provide
quality work to PDIs, especially women. A failure to do so would render the
new initiatives mandated by the Johannesburg Bar largely ineffective.
Concluding reflections
The meetings identified pertinent issues facing women in the legal profession
and provided evidence to buttress existing theories of the legal profession.46
While the number of women advocates and attorneys has greatly improved
from a decade ago, the statistics alone are insufficient to prove that all is well.
The meetings provided insight into where the problems began and how they
fuelled the existing low number of women on the bench. In South Africa, as
in England and Wales, there is a broad picture of increasing visible diversity
at the early stages but decreasing social mobility (Barnes & Malleson, 2011).
Women mostly hang beneath the glass ceiling at law firms and worse yet at
the Bar. The Legal Practice Act 28 of 2014 is a new initiative that aims to
provide a legislative framework for the transformation and restructuring of
the legal profession in order to broadly reflect the diversity and demographics
of South Africa.47 It creates a diversely composed Legal Practice Council as a
body corporate with full legal capacity, and power to exercise jurisdiction over
all legal practitioners and candidate legal practitioners. Notably however, the
Act makes no provision for prescribing a percentage of briefs that should go
to PDIs, especially women. It is too early to speculate on whether the Council
will create such rules, but what is positive is that much progress has been
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made since we commenced the legal sector meetings in 2013. It will be years
before the effects trickle down, and it is hoped that future meetings will
provide opportunities to examine the effects of the more recent initiatives.
Notes
1. Judicial Service Commission interviews, 9 July in Johannesburg.
2. Eighty-six women out of 243 judges.
3. Information provided by retired Judge Schwartzman who coordinated the programme.
4. Run by the South African Judicial Education Institute. Unlike its predecessor, this
course provides training to both women and men in the legal profession.
5. Such as the Trial Advocacy programme offered by the Black Lawyers Association.
6. Stated by Spokesperson Dumisa Ntsebenza in 2012 and 2013.
7. Between April 2010 and October 2015, 31% of the candidates being interviewed were
women, with 58% of the eventual appointees being women.
8. An applied research unit situated in the Public Law Department that advances social
justice and constitutional democracy in Africa.
9. A non-governmental organisation that strives to strengthen government, civil society
and citizen capacity to take action to promote gender equality amongst others.
10. The draft CGE report was only released to the two organisations in September 2015.
11. CGE Gender Complaint, p. 3.
12. These are in the Western Cape, Gauteng, Eastern Cape, KwaZulu-Natal and Free State
provinces.
13. Overseen by the General Council of the Bar (GCB) and the Independent Association of
Advocates of South Africa.
14. Constitution Seventeenth Amendment Bill, amendment of section 167 of the
Constitution.
15. Below the High Courts are the Magistrates Courts and other smaller courts.
16. Views expressed at the July and April 2014 Judicial Service Commission interviews
held in Johannesburg and Cape Town, respectively.
17. Discussion with anonymous judge who acted on the SCA for six months.
18. General Council of the Bar v Mansingh, (417/2012) [2013] ZASCA 9; 2013 (3) SA 294
(SCA) para 7.
19. Reported in the Weekend Argus, 22 November 2015.
20. There were 1,973 advocates in total.
21. Done by the Kwa-Zulu Natal Bar Council.
22. Though there are group systems that provide a form of corporate structure, still each advo-
cate practises as an individual who is a member of a greater independent association.
23. Bridge Brief run in Johannesburg.
24. The Cape Bar has also introduced a Group Initiative Scheme.
25. She was the first woman to take Silk at the Pretoria Bar at only 37.
26. Statistics from LEAD, South Africa.
27. Looked at responses from 115 women around the country.
28. Some 51 large law firms were selected, only 12 agreed to participate with 10 of the 12
based in Gauteng province.
29. I was a candidate attorney for two years at a medium size law firm in Pietermaritzburg.
30. Minutes of the Durban Legal Sector meeting, 6 December 2014, p. 14.
31. There was more discussion on this area at the Johannesburg meeting comprised of
many more advocates than any other meeting.
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32. Minutes of the Durban meeting, p. 13.
33. Minutes of the Free State Legal Sector meeting, 26 June 2015, p. 9.
34. Consultant for Sonke Gender Justice.
35. The intersectionality of race and gender is often ignored when talking about women as
one group.
36. Since recommended for appointment to the bench.
37. In conversation with two anonymous Judge Presidents.
38. Minutes of the Durban meeting, p. 12.
39. Minutes of the Durban meeting, p. 14.
40. Minutes of the Free State Legal Sector meeting, 26 June 2015, available on request from
the DGRU.
41. Minutes of the Johannesburg Legal Sector meeting, 9 November 2013, p. 9.
42. Marine law is dominated by very few practitioners in Western Cape and KwaZulu-
Natal provinces.
43. Minutes of the Cape Town Legal Sector meeting, 25 February 2013, p. 1.
44. This was in regards to the absence of black and women SCs and junior advocates in a
legal team on a major class action matter. See http://www.bdlive.co.za/national/law/
2015/10/23/advocates-stage-unprecedented-protest-over-skewed-briefing-patterns
and http://www.timeslive.co.za/sundaytimes/stnews/2015/10/18/Lawyers-charity-jibe-
sparks-race-standoff.
45. Advocates for Transformation (Western Cape) are also in discussions about a similar route.
46. For a comparative perspective, see Barnes and Malleson (2011).
47. Clause 3 of the Legal Practice Act.
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